IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LIONEL MOHAMED,
Plaintiff,

CIVIL ACTION
V. No. 03-3197-KHV
N.L. CONNER, €t al.,

Defendants.
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MEMORANDUM AND ORDER

Liond Mohamed, an inmate at the United States Penitentiary in Leavenworth, Kansas (“USP
Leavenworth”), brings suit pro se againg Warden N.L. Connor, Associate Warden M. Bezy, Acting

Captain W. Odom, Unit Manager T. Jonesand Unit Counsdlor T. Tatum. Under Bivensv. Six Unknown

Named Agentsof the Federal Bureau of Narcotics, 403 U.S. 388 (1971), plaintiff alleges that defendants

faled to protect him from an attack by another inmate in violation of the Fifth, Eighth and Fourteenth
Amendments to the United States Congtitution. This matter comes before the Court on Defendants

Moation To Digmiss Or, In The Alternative, Motion For Summary Judgment (Doc. #22) filed November

14, 2003. For reasons stated bel ow, the Court sustainsdefendants motion and dismissesplaintiff’sclams
without prgudice for fallure to exhaust adminigrative remedies.
l. Legal Standards

A Rule 12(b)(6) motionshould not be granted unless“it appearsbeyond doubt that the plantiff can

prove no set of factsin support of his daim which would entitle him to relief.” GFE Corp. v. Associated

Wholesde Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir. 1997) (quoting Conley v. Gibson, 355 U.S.




41, 45-46 (1957)). The Court accepts dl well-pleaded factud dlegations in the complaint as true and
draws dl reasonable inferences from those facts in favor of plaintiff. See Shaw v. Valdez, 819 F.2d 965,
968 (10th Cir. 1987). Inreviewing the sufficiency of plaintiff’s complaint, theissue is not whether plaintiff

will prevail, but whether heisentitled to offer evidenceto support hisdams See Ruiz v. McDonndll, 299

F.3d 1173, 1181 (10th Cir. 2002) (citations omitted). Although plaintiff need not precisdy sate each
dement of his dams, he mug plead minimd factud dlegations on those materid eements that must be
proved. See Hal v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991).

I ndeciding a Rule12(b)(6) motionbased onexhaustionof adminigrative remedies under the Prison
Litigation Reform Act (“PLRA), 42 U.S.C. § 1997e, the Court may consider adminigrative materias

attached to the prisoner’s complaint. See Stedev. Fed. Bureau of Prisons, 355 F.3d 1204, 1212 (10th

Cir. 2003) (citing Oxendine v. Kaplan, 241 F.3d 1272, 1275 (10th Cir. 2001)). If the prisoner doesnot

incorporate by reference or attach the rdevant adminidretive decisons, “a defendant may submit an

indisputably authentic copy to the court to be considered on a motion to dismiss” Stede, 355 F.3d at

1212 (quoting GFF, 130 F.3d at 1384).
Pantiff bears the burden of pleading exhaustion. Stede, 355 F.3d at 1209-10. To adequately
do so, plantiff must
(2) plead his dams with a short and plain statement . . . showing that [he] is entitled to
reief, in compliance with Fed.R.Civ.P. 8(8)(2), and (2) attach[] a copy of the applicable
adminigrative digpositions to the complaint, or, in the absence of written documentation,
describe with specificity the adminigtrative proceeding and its outcome.
Id. at 1210 (quotations and citations omitted). If plaintiff fails to dlege the nature of the adminidrative

proceeding and its outcome, the Court must dismiss the action under Section 1997e(a). 1d. at 1211.




The Court affordsapro se plantiff some leniency and must liberdly congrue the complaint. See

Oltremari v. Kan. Soc. & Rehab. Serv., 871 F. Supp. 1331, 1333 (D. Kan. 1994). While pro se

complants are held to less stringent standards than pleadings drafted by lawyers, pro se litigants must

follow the same procedural rulesas other litigants. See Hughesv. Rowe, 449 U.S. 5, 9 (1980); Green v.
Dorrel, 969 F.2d 915, 917 (10th Cir. 1992). The Court may not assume the role of advocate for apro
se litigant. See Hall, 935 F.2d at 1110.
. Facts Alleged In Complaint

The complant dleges the following facts On June 7, 2002, plaintiff’s cdl mate, Clinton Chase,
physcdly attacked plantiff and caused him severe injury. Before the attack, in March and again on June
5, 2002, Chase had informed Unit Counselor Tatum and Unit Manager Jonesthat if plaintiff was moved
back into their cell, or not immediately removed from it, he would severdly hurt or kill plantiff. On June
5, 2002, dl defendants knew about Chase's threat. Prison policy and custom required defendants to
immediately investigate that threat and take stepsto protect plantiff. Defendants deliberately disregarded
the threat, however, and caused plantiff to suffer severeinjury.
1. Plaintiff's Administrative Grievances

To exhaust adminidrative remedies under the Bureau of Prisons (“BOP”) regulations, an inmate
must first complete an informd resolution of his complaint. Y ousef v. Reno, 254 F.3d 1214, 1220 (10th
Cir. 2001); see 28 C.F.R. §542.13. Theregulations permit an inmate to then “seek formd review [from
the Warden] of an issue which relatesto any aspect of [his] confinement.” 28 C.F.R. § 542.10; see 28
C.F.R. §542.14. Aninmatewho is not satisfied with the Warden’s response may apped his complaint

to the BOP Regiond Director. Yousef, 254 F.3d at 1220; see 28 C.F.R. § 542.15(8). “Finally, the




inmate may appedl his case to the General Counsdl in the Centrd Office of the Bureau of Prisons, which

isthe ‘find adminidrative gpoped.’” Garrett v. Hawk, 127 F.3d 1263, 1266 (10th Cir. 1997) (quoting 28

C.F.R. §542.15(a) (1997)), overruled on other grounds by Booth v. Churner, 532 U.S. 731 (2001).

On Augugt 9, 2002, plaintiff submitted an informa attempt to resolve hiscomplaint. Ontheform,
which requested a brief satement of his complaint, plaintiff wrote the following:

| would [like] to know why was my life, put indanger, saff membersknowing, that inmate

Chase #09008058, made a writ[t]en statement, saying he was going to hurt me & the

counselor puts him back in the cell.

Informda Attempt To Resolve attached to Hantiff’s Response To Defendants Motion To Digmiss And

Memorandum In Support Of And/Or Mation For Summary Judgment (“Pantiff’ SResponse”) (Doc. #24)

filed December 9, 2003. On the same form, the counselor wrote that the partieswere not aole to resolve
the complaint at thet level. 1d. The counsdor’'s nameis not legible on the form. Seeid.

On September 11, 2002, plantiff sought forma review from the warden. In his request for
adminidrative remedy, plantiff sated asfollows:

OnMarch?24, 2002, | wasincdl A-3/666 withlnmate Chase 09008-058. | was
placed in Adminigrative Detention. Whilel wasin adminigtrative detention, Inmate Chase
gave Counsdlor Tatum a letter in which he advised him that if | were put back in the cell
with him upon my release from adminidrative detention, he would try to kill me.

Mr. Taumdid nothingwiththisinformationand | wasreleased fromAdminidrative
Detentionon June 5, 2002, whereupon | was placed back into cell A-3/666 withInmate
Chase. Twodayslater, | wasassaulted by Chaseintheunit TV room and suffered serious
physicd, psychologica and emotiond injury. | wasleft permanently scarred by aweapon
in this dtercation.

| am seeking two million dollars ($2,000,000) in both compensatory and punitive
damages.

Reguest For Adminidrative Remedy, Exhibit D to Defendants Memorandum In Support Of Their Motion

To Digmiss Or InThe Alternative, Motion For Summary Judgment (“Defendants Memorandum”) (Doc.
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#23) filed November 14, 2003.
On September 23, 2003, the warden denied plaintiff’ s request, stating that
[t]he review revedled your cell mate requested a cell change; however, he never indicated
to any staff member there wasathresat to your safety. Additiondly, thereis no indication
your cell mate voiced any threats to your safety.

Response, Exhibit D to Defendants Memorandum.

On September 27, 2002, plantiff filed a regiond administrative apped, repeating alegations

identical to those stated in his request to the warden. See Regiona Adminidretive Remedy A ppeal,

Exhibit D to Defendants Memorandum. On October 22, 2002, the BOP Regiona Director issued a

response smilar to the warden's response.  See Regiond Adminidrative Remedy Appeal Part B —

Response, Exhibit D to Defendants Memorandum.

Pantiff filed an appea with the BOP centrd office. The date of the appeal is not legible. See

Centrd Office Adminigrative Remedy Apped, Exhibit D to Defendants Memorandum. On the appeal

form, plaintiff sated asfollows

On March 24, 2002, | was in cdl 666, Unit A-3, with Inmate Chase, #09008-
058. | had gotten an incident report and was placed on adminigrative detention.

While | was in detention |nmate Chase gave Counselor Tatum aletter in which he
advised him that if | were put back inthe cdl withhimuponmy release from detention, he
would try to kill me.

With such information at the counsdor’ s disposa, why was | placed back in cdll
666 with Chase? This unprofessiona conduct by Counselor Tatum has caused meto be
serioudy assaulted by Inmate Chase, which isaviolation of my Ffth Amendment rightsto
procedura safe-guard of the due process clause, and equal protection of the law.

Counsdor Tatum put me under conditions that posed a substantia risk of serious
harm which also violated my Eighth Amendment rights to be free from crud and unusud
punishment and inhumane conditions of confinement. 1n addition, Counselor Tatum has
faled to follow the rules as outlined in CFR and BOP P.S.

Asa|[result of] neglect of rulesand regulaions by prisonofficds | suffered serious
physicd, psychologicd and emationd injuries. | wasleft permanently scarred by aweapon




in the dtercation. Therefore, | am seeking two million dollars ($2,000,000) in both
compensatory and punitive damages.

Central Office Adminidretive Remedy Appeal (emphads in origind), Exhibit D to Defendants

Memorandum.
On January 6, 2003, the centra office denied the apped, stating as follows:

You do not provide any evidence to support your claim the staff member involved
jeopardized your life by assigning you to a cel with an inmate who had stated in a letter
that he would kill you if you were assgned to his cell upon your release from the SHU.
The other inmate involved requested a cdl change but did not inform staff that he would
assault you. * * *

Administrative Remedy No. 277610-A1 Part B — Response, Exhibit D to Defendants Memorandum.

IV.  Analysis

Inthis suit, plaintiff daimsthat by falling to protect him, defendantsviolated hisrights under the Ffth,
Eighth and Fourteenth Amendments to the United States Congtitution. Defendants seek to dismiss
plantiff’s daims because he did not exhaust adminigtrative remedies as to dl defendants® Specificdly,
defendants argue that plaintiff did not exhaust as to Conner, Bezy, Odom and Jones, because he did not
mention them in his adminidretive grievances. Defendants admit that plaintiff exhausted administrative
remediesasto Tatum but urge the Court to dismissthe entire“action” because plantiff did not exhaust with

respect to al defendants. See Defendants Memorandum at 11-12.

! Defendants also seek to dismiss the complaint because (1) plaintiff hasnot stated aclam
againg Conner, Bezy and Odom; (2) the judgment in plaintiff’s prison disciplinary proceeding bars
plantiff’ sdams (3) sovereign immunity bars any officid capacity dams, (4) plantiff doesnot Sateadam
for violationof rightsunder the Fourteenth Amendment; and (5) plaintiff does not state adamfor violation
of rightsunder the Fifth Amendment. In addition, defendants seek summary judgment on plaintiff’ sdams
under the Eighth Amendment. The Court does not reach these arguments because it rules in favor of
defendants on the exhaugtion issue,




The PLRA, 42 U.S.C. § 1997e, imposes a mandatory exhaustion requirement for inmates who
bring suit regarding prison conditions. Specificaly, Section 1997¢(a) provides that:
[n]o action shdl be brought with respect to prison conditions under section 1983 of this
titte, or any other Federal law, by a prisoner confined in any jail, prison, or other
correctiond facility until such adminigirative remedies as are available are exhausted.
42 U.S.C. § 1997¢e(d). The Supreme Court has interpreted this language broadly, holding that “prison

conditions” encompass “dl inmate suits about prison life, whether they involve genera circumstances or

particular episodes, and whether they dlege excessve force or some other wrong.” Porter v. Nusse, 534

U.S. 516, 532 (2002). Thegtatute gpplieswhenever the prison administrative process could providesome
relief, even if it could not provide the money damages which plaintiff demands. See Booth, 532 U.S. at

734; Jernigan v. Stuchell, 304 F.3d 1030, 1032 (10th Cir. 2002) (prisoner must exhaust “avallable’

remedies evenif they appear futile at providing remedy sought). The exhaustionrequirement is mandatory;

the Court is not authorized to dispense withit. See Beaudryv. Corr. Corp. of Am., 331 F.3d 1164, 1167

n.5 (10th Cir. 2003) (citations omitted).

InRossv. County of Bendillo, — F.3d —, No. 02-2337, 2004 WL 902322 (10th Cir. April 28,

2004), the Tenth Circuit found that Section 1997e(a) imposes a “total exhaugtion” requirement.? 1d. at

**6-7. Under the total exhaugtionrule, the presence of unexhausted daimsin plaintiff’ scomplaint requires

2 The Tenth Circuit reasoned that such requirement is consstent withthe languagein Section
1997¢(a) and furthers the policies underlying the satute, including (1) encouraging prisoners to make full
use of inmate grievance procedures and thus giving prison officids the first opportunity to resolve prisoner
complaints, (2) fadlitating the creation of an adminigtrative record that would ultimately assist federa courts
in addressing prisoners dams; (3) reieving didrict courts of the duty to determine whether certain
exhausted dams are severable from other unexhausted clams that they are required to dismiss, and (4)
avoiding a least some piecemed litigation. 1d. at * 7 (citations omitted).
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the Court to digmissthe actioninitsentirety without prgudice. 1d. at *6. Thusif plantiff hasnot exhausted
adminidraive remedies asto dl defendants, the Court must dismiss the entire action without prejudice.

Here, plantiff clearly did not name Conner, Bezy, Odom and Jonesinhis adminidrative grievances.
Theissueiswhether plantiff can somehow exhaust his dams againg those defendants without naming them
in the adminidrative procedure. The Tenth Circuit apparently has not decided whether Section 1997e(a)
requires an inmate to name each defendant in the grievance procedure. The Sixth, Seventh and Eleventh
Circuits have examined the issue, and reached different conclusons. See Curry v. Scott, 249 F.3d 493,
505 (6th Cir. 2001); Strong v. David, 297 F.3d 646, 649-50 (7th Cir. 2002); Brown v. Skes, 212 F.3d
1205, 1207-08 (11th Cir. 2000).

In Curry v. Scott, the Sixth Circuit found that Section 1997¢(a) requires an inmate to name in his
grievance each individud whom the inmate intends to sue. See Curry, 249 F.3d 493 at 505. There,
plaintiffs dlamed that one corrections officer saw another officer beating them and failed to intervene.
Faintiffs exhausted the administrative process with respect to the officer who beat them, but they did not
complain about or mention the officer who witnessed the event.  Plaintiffs argued that the Court should
alow the dam because (1) prison offidds knew the facts and (2) an investigation into their grievance
would have reveded the facts. The Sixth Circuit rgected plaintiffsS argument, finding thet their daim againgt
the witnessing officer was a separate dam againg a separate individud, premised on a separate and
independent legd theory. 1d. at 505. Indoing so, the court reasoned that because plaintiffsdid not mention

the witness in the grievance procedure, the prison did not know that they had a specific grievance against




him and therefore had no reason to pursue any claim or disciplinary action againgt him. 1d.2

In Brown v. Sikes, the Eleventh Circuit gpplied a more lenient gpproach, finding that Section

1997¢e(a) requires an inmate to provide as much relevant information as is reasonably possible in the
adminigretive grievance process. SeeBrown, 212 F.3d at 1207-08. The Eleventh Circuit reasoned that
its ruling furthered the policies behind the exhaustion requirement, which it identified as follows:

(1) to avoid premature interruption of the adminigtrative process; (2) to let the agency

devel op the necessary factual background upon which decisions should be based; (3) to

permit the agency to exercise its discretion or gpply its expertise; (4) to improve the

efficiency of the adminigrative process; (5) to conserve scarcejudicia resources, sincethe

complaining party may be successful in vindicating the rights in the adminigirative process

and the courts may never have to intervene; (6) to give the agency a chance to discover

itsown errors; and (7) to avoid the possibility that frequent and deliberate flouting of the

adminidrative processes could weaken the effectiveness of an agency by encouraging

people to ignore its procedures.
1d. at 1208 (quotations and citations omitted).

In Strong v. David, the Seventh Circuit found that because Section 1997e(a) does not ddlineste
the procedures which prisoners must follow, courts must look to the prison grievance system itsdf — state
law for state prisons and federa adminidrative law for federa prisons—to determine what anadministrative

grievance must contain.* See Strong, 297 F.3d at 649-50. The Seventh Circuit ruled that where the

adminigrative rulesare slent ontheissue, agrievance is sufficient if it aerts the prison to the nature of the

3 In subsequent opinions, the Sixth Circuit has continued to require that in the grievance
procedure, plaintiffs name the pecific individuads whomthey intend to sue. See, eg., Adler v. Corr. Med.
Servs,, No. 02-2496, 2003 WL 22025373, at * 2 (6th Cir. Aug. 27, 2003); but see Thomasv. Woolum,
337 F.3d 720, 734 (6th Cir. 2003) (datingin dicta that inmate need not identify each individuad by name
when identity is unknown).

4 In this case, the record is slent with respect to whether federa adminidrative law
prescribes rules regarding the content of a prisoner’s grievance.
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wrong for which the inmate seeks redress. |d. at 650. The Seventh Circuit equated the requirement with
notice pleading, stating that “the grievant need not lay out the facts, articulate legd theories, or demand

particular relief. All thegrievance need doisobject intdlligibly to some asserted shortcoming.” 1d.; seeadso

Riccardo v. Rausch, 359 F.3d 510, 513 (7th Cir. 2004) (generoudy construing grievance alegation that
“the adminigtration don’t do there [Sc] job”).

Onthisrecord, the Court need not decidewhichapproachthe Tenth Circuit would follow, because
plantff has not shown exhaustion under any of the approaches. Under the Sixth Circuit approach,
plantiff’ sdamsfal because he did not name Conner, Bezy, Odom and Jonesinthe grievance procedure.
Under the Eleventh Circuit gpproach, plaintiff cannot succeed because he has not shown that at thetime
he filed his adminidrative grievances, he could not reasonably have known the identity of Conner, Bezy,
Odom and Jones or information relating to his clams against them. Under the Seventh Circuit approach,
plantiff’ sdamsfal because he has not shown that hisadminidrative grievancesprovided reasonable notice
of his claims againgt Conner, Bezy, Odom and Jones.®> On this record, the Court must dismiss plaintiff’s
clamswithout pregudice for failure to exhaust adminidrative remedies pursuant to 42 U.S.C. § 1997¢e(a).

IT ISTHEREFORE ORDERED that Defendants MotionTo Dismiss, Or, InThe Alterndtive,

Motion For Summary Judgment (Doc. #22) filed November 14, 2003 be and hereby is SUSTAINED.

Plaintiff's clams are DISMISSED WITHOUT PREJUDICE for falure to exhaust adminigtrative

remedies pursuant to 42 U.S.C. § 1997e(a).

° Neither party contendsthat the BOP hasimplemented a standard regarding the content of
agrievanceor the necessary degree of factua particularity, and the Court isaware of none. Therefore, on
this record the Seventh Circuit would apply a notice pleading sandard. See Strong, 297 F.3d at 650.
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Dated this 7th day of May, 2004 at Kansas City, Kansas.

9 Kathryn H. Vrdtil

Kathryn H. Vratil
United States Didtrict Judge
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